
1By letter dated January 24, 2005, counsel for UCC submitted an uncontested request for a
one week extension of time, through and including February 7, 2005, within which to submit this
reply.  

2For example, the Emmaus United Church of Christ in Vienna, VA reports that its 280
member congregation raised $2500 for a local campaign over just a few days.

3For example, the Pilgrim Congregational Church in Cleveland, OH reported that, since the
campaign began, Sunday morning attendance has risen from 230 to 275, and that it “will have
received over 15 new members as well.”  The United Church of Christ of Chapel Hill (NC) reported
that attendance rose from 384 to 519 in one month, and that the congregation recorded at least 30
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The United Church of Christ (“UCC”) respectfully responds to the oppositions submitted in

these two proceedings by NBC Telemundo License Co. and CBS Television Stations, Inc.1

INTRODUCTION

As UCC has set forth in its Petitions to Deny, UCC has embarked on an identity campaign

in which national TV advertising is an integral part.  

Notwithstanding the refusal of the CBS and NBC networks to carry all of its advertisements,

UCC’s “God is Still Speaking” theme has far exceeded expectations.  UCC congregations have

reported unprecedented response.  The letters in Exhibit A show that the “God is Still Speak-

ing”campaign has motivated existing members of UCC congregations,2 has generated many new

members,3 and changed lives.4  According to the Rev. Robert Chase, Director of Communication of



new members during that period.

4The First Congregational, United Church of Christ in Boulder, CO, reports that the “God is
Still Speaking” campaign has brought immense relief to a man who recently had a stroke.
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the United Church of Christ, visitors to UCC’s website tripled during the “God is Still Speaking” TV

ad campaign.  See Exhibit B.  

It is of particular significance to this petition that the same advertisements that the CBS and

NBC networks rejected have run on more than a dozen TV stations (for test marketing) and several

cable networks as well as the Fox network.  To the best of UCC’s knowledge, there has not been a

single viewer objection received to date.

CBS states, correctly, that it has “invited UCC to submit the commercial to individual Viacom

owned stations, including, WFOR-TV.”  CBS Opposition (“CBS Opp.”) at 3.  This, by itself, means

very little; after all, the CBS network also “invited UCC to submit the commercial...,” and then

declined to carry it.  More fundamentally, however, as UCC explained, WFOR-TV Pet. at 3, n. 2, the

issue here is the practices of the commonly owned CBS network, not the individual stations.  UCC

has attempted to mount a national campaign, and it is impossible to do this effectively without using

the major national networks.  As the Commission has found,

Network advertising provides audience reach unmatched by any other broadcasting medium.
No single cable channel today provides the audience reach of any television network.  Only
network television is a mass-distribution venue for programming and advertising, notwith-
standing the continuing erosion of network television audience attributable to the growth of
cable and DBS viewership. 

Amendment of Section 7658(g) of the Commission’s Rules, 11 FCCRcd 11253, 11257 (2000)

(footnotes omitted) (emphasis in the original).  UCC seeks to reach specific audiences and demo-



5Discussing the same question as applied to political candidates, the Judge Buckley explained
that declining to sell particular time slots 

is apt to deprive a candidate of particular categories of adult viewers whom he may be es-
pecially anxious to reach.  It is common knowledge that campaign strategists rely on survey
research to target specific voting groups with television advertisements.  See generally Dan
Koeppel, The High-Tech Election (of 1992), Brandweek 18, Mar. 2, 1992. We can surmise,
for example, that early shift factory workers whom a candidate wishes to reach are not apt
to stay up beyond their normal bedtimes just to see his political advertisements.  Thus, the
ruling creates a situation where a candidate’s ability to reach his target audience may be
limited and his “personal campaign strategies ... ignored.” See CBS, Inc. [v. FCC], 453 U.S.
[367] at 389 [1981]. 

Id., 95F.2d at 91.  
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graphics.  Cf., Becker v. FCC , 95 F.3d 75 (D.C. Cir. 1996).5  In addition, a campaign like UCC’s

involves cross-promotion, in which the broadcast of TV ads at particular times is publicized, and

members are urged to watch.  This cannot be done effectively when ads appear at different times on

different stations.  Moreover, as UCC has explained, it must take special care as to program adjacen-

cies for its commercials.  WFOR-TV Pet. at 3, n 2.  Since most of the inventory is controlled by the

networks, and local stations have often presold certain availabilities to favored local advertisers, many

specific time slots can only be obtained through a network buy.  And, according to Rev. Chase,

More than fifteen million viewers cannot afford or do not have access to cable
television.  Our strategy to purchase air time on broadcast networks has been, from
the beginning, a question of justice— ensuring that our viewing audience would be as
wide as possible.  Continued failure to clear this commercial leaves many citizens dis-
enfranchised, limits the service that our congregations can provide to their com-
munities, and runs counter to the broadcast networks’ responsibility as stewards of
the public trust.  

Exhibit B.

In short, UCC’s advertising is unobjectionable, and it works.  The harm that UCC has in-

curred from being denied access to the unique reach of major network television is significant.



647 USC §308(b) requires applicants to file information pertaining to their character.  An
applicant lacking requisite character does not “violate” Section 308 so long as it truthfully provides
the necessary information.  Its disqualification is part of the Commission’s public interest deter-
mination under Section 309(k).
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JURISDICTIONAL ISSUES

The two networks raise several issues which, they contend, make it unnecessary to consider

the merits of UCC’s petition to deny.

CBS, which complains that UCC’s petition is “wholly frivolous,” CBS Opp. at 9, starts with

extraordinarily tenuous legal argument.  It claims that UCC “cannot meet the requirements of Section

309 of the Act for stating a prima facie case” because it has not alleged that CBS has committed a

“serious violation of the Communications Act.”  CBS Opp. at 2 and 8 (citing 47 USC §309(k).

 This is simply wrong.  Section 309(k) sets forth three bases for petitions to deny in the

conjunctive.  To grant an application, the Commission must find that there have been no serious

violations of the Act or the FCC’s rules, that there is no pattern of abuse in such violations and that

“the station has served the public interest, convenience and necessity.”  Clearly, then, UCC need only

show that the applicants have not shown that grant of their applications is in the public interest.

There are innumerable circumstances that would support such a finding even though there is no

specific violation of a particular agency rule or policy.  For example, the Commission could find that

an applicant lacks the requisite character to serve as a broadcast licensee.  Contemporary Media, Inc.

v. FCC, 214 F.3d 187 (D.C. Cir. 2000).  This is not a “violation” of the Communications Act, but

it does preclude the Commission from making the finding required by 47 USC §309.6  Similarly, the

Commission may be unable to make the necessary public interest finding where an applicant is

otherwise in compliance with relevant local ownership rules but has attained an excessive share of the

local advertising market.  See Air Virginia, Inc., 15 FCCRcd 5423, 5428 (2002) (designating hearing



7Indeed, that is precisely what the Commission did in assessing the basic qualifications of
licensees whose character has been placed at issue:

For many years, the FCC had no express policy concerning the character qualifications of its
applicants;...and as a consequence its evaluations sometimes yielded inconsistent results.   See
Policy Regarding Character Qualifications in Broadcast Licensing, 87 FCC2d 836, 836-37
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where applicant was in compliance with local ownership rules but would obtain excessive control of

the local advertising market).

CBS, joined by NBC, also ventures the plainly incorrect claim that conduct of a network is

not cognizable in considering the application for renewal of one of its owned-and-operated stations.

CBS Opp. at 2; NBC Opposition (“NBC Opp.”) at 5.  CBS is well aware that the Supreme Court has

held that the conduct of a network is “reasonably ancillary” to the effective enforcement of the Com-

munications Act to individual licensees.  CBS, Inc. v. FCC, 453 U.S. at 391 n. 14.  Moreover, while

Section 309(k) requires the Commission to make findings “with respect to that station” for which the

application was filed, the Commission has repeatedly held that the conduct of network management

officials, and specifically CBS officials,  “can fairly be attributed to the licensee.  Serafyn v. FCC, 149

F.3d 1213, 1221 (D.C. Cir. 1998) (citing Hunger in America, 20 FCC2d 143, 150 (1969), a case

involving a CBS documentary).  See also, Faulkner Radio, Inc., 88 FCC2d 612 (1981) (establishing

precedential criteria for determining when misconduct at one station bears on a licensee’s fitness to

retain its other stations).

CBS also contends that it is inappropriate for the Commission to establish policy in an

adjudicatory case, and that the issue UCC has raised is best considered in a rulemaking.  This is

simply not germane to the issue immediately before the Commission, which is whether these ap-

plications can be granted on the basis of the record.  It is probably true that, in the event that the

Commission finds that the current applications are not in the public interest, the Commission would

do well thereafter to use its policymaking powers to give guidance for applying such a precedent.7



(1981) (notice of inquiry).   The Commission responded to this problem in 1986 with the
adoption of a comprehensive character policy statement.  See Policy Regarding Character
Qualifications in Broadcast Licensing, 102 F.C.C.2d 1179 (1986)....

Contemporary Media, Inc. v. FCC, 214 F.2d at 191-192.

8NBC’s suggestion, NBC Opp. at 13, n. 36, that UCC’s petition raises an establishment clause
issue does not merit serious discussion.  Viewpoint neutral policies do not raise First Amendment
problems.  Surely, NBC would not suggest that the Commission is unable to award licenses to
religious institutions.  It follows that the sale of time to a religious organization similarly would not
violate the establishment clause.  See also, 1960 Programming Statement, 44 FCC 2303, 2314
(1960) (recognizing that religious programming is an element of service in the public interest).
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Finally, NBC argues that adoption of the remedy UCC seeks would improperly give voice

only to those with deep pockets.  NBC Opp. at 8.  Given the difficulties UCC has faced in raising

money for its identity campaigns, the notion that UCC has deep pockets is odd.  That aside, the

argument is a really just another policy matter relating to how the FCC  implements its decisions,

rather than a limitation on the Commission’s power or duty to act.  Moreover, it is well within the

discretion of NBC and others to address this problem by giving free time for the discussion of issues

as necessary to assure that the public is not left uninformed.  And it is clear that the Commission has

the authority to include such a provision in any policies it may subsequently adopt as it refines its

access policies.  See Cullman Broadcasting Co., 40 FCC 576 (1963).8  

THE MERITS

CBS and NBC quibble with UCC’s legal argument, but they do not confront it directly.  In

particular, they do not disagree with the core of UCC’s argument, namely that no FCC or judicial

authority has addressed the right to purchase time “for the carriage of controversial issues under the

public interest standard in the absence of the Fairness Doctrine.”  WFOR-TV Petition at 5, WTVJ

Petition at 5.  

The crux of UCC’s argument is that the Supreme Court’s decision in CBS v. DNC was pre-

dicated on the existence of the Fairness Doctrine, and that the Supreme Court contemplated that there
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is room for Congress or the FCC to establish limited access rights.  WFOR-TV Petition at 8; WTVJ

Petition at 8 (both citing CBS v. DNC, 412 U.S. 94, 131).  

CBS argues that the Fairness Doctrine was not essential to the Supreme Court’s holding in

CBS v. DNC.  As proof, it refers to the fact that the Supreme Court noted that Congress had “time

and again” refused to provide access rights in the 1934 Act.  CBS Opp. at 7.  This hardly proves

CBS’ point, as can be seen from the two sentences following the phrase it quotes.  The entire passage

reads as follows:

As we have seen, Congress has time and again rejected various legislative attempts
that would have mandated a variety of forms of individual access.  That is not to say
that Congress' rejection of such proposals must be taken to mean that Congress is
opposed to private rights of access under all circumstances. Rather, the point is that
Congress has chosen to leave such questions with the Commission, to which it has
given the flexibility to experiment with new ideas as changing conditions require.  

CBS v. DNC, 412 U.S. at 122.  The issue here is whether the FCC has the power to create an access

right, not whether Congress has previously provided such a right.  As this passage shows, the

Supreme Court clearly contemplated that the FCC has the “flexibility to experiment with new ideas

as changing conditions require.”  UCC’s contention is that non-enforcement of the Fairness Doctrine

is such a “changing condition,” and that the FCC has the power to remediate the damage UCC has

faced by “experimenting” with a new access right.

NBC makes a similar argument, stating that Congress refused to require that “broadcat facil-

ities should be open on a nonselective basis to all persons wishing to talk about public issues.”  NBC

Opp. at 7 (citing CBS v. DNC, 412 U.S. at 105).  It notes that Congress has refused to make

broadcasters common carriers.  Id.

This proves far too much.  The access rights which Congress declined to provide were com-

mon carriage rights.  CBS v. DNC, 412 U.S. at 106-109.  UCC is not asking for a broad “nonse-
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lective” access right.  Rather, it seeks a limited and highly targeted access right directed at the narrow

circumstance when a broadcaster shuts off discussion of an issue which goes to the heart of its

responsibilities to its community of license.  And it most certainly is not asking for a common carriage

scheme; UCC’s argument is tied to the parent company’s obligation to give close scrutiny to its pro-

gramming practices and the exercise of discretion to assure that the community’s needs are met.  This

is the antithesis of common carriage.

With respect to NBC’s suggestion, NBC Opp. at 13, that UCC’s suggested approach presents

First Amendment problems, the fact is that it is the failure to afford access to UCC that limits UCC’s

First Amendment rights to speak and to be heard.  It is particularly troubling that NBC, which is

licensed to serve as a proxy for the entire community, refused to air UCC’s advertisement because

it “concluded that the ‘Night Club’ ad inappropriately suggested that churches other than the UCC

are ot open to people of diverse races and backgrounds.”  NBC Opp. at 2 (emphasis added).

CONCLUSION

Wherefore, the Commission should recognize a limited right of access under the circum-

stances presented here, designate a hearing to consider whether grant of the WFOR-TV and WTVJ

renewal applications are in the public interest, and grant all such other relief as may be just and

proper.

Respectfully submitted,

Angela J. Campbell Andrew Jay Schwartzman
Institute for Public Representation Media Access Project
Georgetown University Law Center Suite 1000
Suite 312 1625 K Street, NW
600 New Jersey Avenue, NW Washington, DC 20006
Washington, DC 20001 (202) 232-4300
(202) 662-9535

Counsel for the United Church of Christ
February 7, 2005
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CERTIFICATE OF SERVICE

I, Paula Galloway,  hereby certify  that on this 7th day of February 2005, a copy of the
foregoing Reply to Oppositions to Petitions to Deny Renewal was served by first-class  mail,
postage prepaid, upon the following:

Margaret L. Tobey
Morrison & Foerster
Suite 5500
2000 Pennsylvania Avenue, NW
Washington, DC 20006

F William LeBeau
Regulatory Counsel
NBC Telemundo License Co.
11th Floor, West
1299 Pennsylvania Avenue, NW
Washington, DC 20004

Howard F. Jaeckel
CBS Television Stations, Inc.
1515 Broadway
New Yok, NY 10036

__________________________
Paula Galloway


